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By the Ccmnission:

1. On March 11, 1993, the Conmission adopted a Report and Qrder1 in this
procE:!eding to inplement the mandatory television broadcast signal carriage
("ImlSt-carry") and retransmission consent provisions of the erIe Television

COnsumer Protection and COIpetition Act of 1992 ("1992 Act") • Under the rules
adopted in the Feport am Order, by May 3, 1993, cable operators were required
to notify any local broac:k:ast television station that may not be entitled to
ImJSt-carry status because: (1) it fails to deliver a good quality signal to its
cable system's principal beadend; or (2) carriage of such signal would be
considered distant for ccpyright purposes and the cable operator would incur a
copyright liability for carriage of such signal. The purpose of this notice
was to permit broadcast stations to consider their options regarding their
ImJSt-carry rights prior to June 2, 1993, when cable operators are required to
begin carriage of their OOIPlerrent of cOIllterCial IlU.lSt-carry signals and the
June 17, 1993, election of JtU..lst-carry or retransmission consent by such
television stations.

1 Report and Qrder in M-1 Docket No. 92-259, 58 FR 17350 (April 2, 1993).

2 cable Television COnsurrer Protection and Corrpetition Act of 1992, Pub.
L. No. 102-385, 106 Stat. 1460 (1992).

q



2. In a jointly-filed May 13,1993, Request for Declara::ory Ruling, the
Association of Independent, Television Stations, Inc. and the Nationa1
Association of Broadcasters ("INlV ar~crNAB"or.-petitioners")seek
clarification regarding the obligation of cable' systems to protide infonnation
to broadcast stations relating to the May 3, 1993, notificatiOll. IntezMedi.a
Partners, L.P. (nIntel:Medi.aft),3 the National cable Te1evisionASso(;i~~..:i~~t f:l

("tCTA"),4 and Cablevision Systems ColpOration ("Cablevision") respcwlipd to
this request.5 By this Clarification OJ:der,(~Clarificaticn·),we~~4~ch
of the specific issues raised by IN'1V and NAB' conc:enii.ng good signctl. ~tyi
copyright i.ndemnificatioo and translator ownership separately. __ '::: '_0'

3. At the outset, however, we wish to ackiress an overriding ~"9t
the petitioners that cable operators are delayi.ng- di.sCussians nth broadcast
stations under the assmption that, if they do not resolve these si~-;~ty
or copyright issues prior to the June 2, 1993, iIIplarentation date, ~~·they

will be relieved of their obligations to carry such broadcast s:ignals~~9~;tbe

entire three year pericx:i designated in the 1992 Act. we c1.arjfy that:,/a ,local
broadcast station does not forfeit its Irn..lSt-carry rights, if c:~gnal quality or
copyright disputes are not resolved by that date. In additior.." where the,:,
station does not initially meet the criteria for mu...e:t-ean:y status, .it-,
subsequently way assert its .rights once it satisfies the carrli::ions for 11U.1St-
carry status. ;,. "

4. Good Qua] ity Signal. INIV aoo NAB are concerned tha:. the M:iy 3,
1993, notices did not provide the specific infoIlIlation requir€d by the
carmi..ssion. 7 They relieve that, if a cable ope.rato~ failed tc include such

C'

3 On May 18, 1993, InteIM:rli.a su1:Initted ccmrents on the~ for (
Declaratory Ruling. Int&Media argues that it should have the right to respond
to allegations made by IN'IV and NAB in their petition against its cable,
operations. It also ccmrents on specific points raised in the request for
clarification.

4 OCTA filed an q:pOsition to ,the Request for DeclaratOIy ~':,En,~y
19, 1993. In addition to addressing 'specific 'issues raised by INlVand~, >

OCTA asserts that the dc>cl.mentation sul:mitted by the petit.ione:s doesnqt",:, '
SlWOrt their generalization that cable operators are trying to obst.l:uettne
process ofimplerrentingthe new nust~ ruleS. It 'also cott.ends ~tsare
of these issues should be resolvect in a rulemaking proceeding. .

5 In its May,20, 1993, Opposition to Re<:iuest for Decl.arci::ory Ruling;' ;,­
Cablevision refutes. what it claims are unproved allegations in the petition.­
that it is using delaying tactics to avoid carrying television station WLICLon
its cable systems. ' ,

'6 However, if a television station 'asserts, its must-car::y ri~~,.and ,~
denied carriage or its requested channel position, it is subject. to t..im:
limits established for filing catplaints. ~ 47 C.F .R. § 76.61,.

7 See RePOrt and Qrder at Para. at 103.
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infomation, it should be required to provioo the infonnation i.1rIrediately upon
request by a television station. The petitioners further ask the carmission to
declare that failure to do so should render the initial notice invalid and
pemit stations to assert and enforce ImlSt-carry and charmel positioning
rights.N::TA and InterloBiia do not disagree that cable <:parators nust provioo
tbe:detailed infonnation regarding their signal quality tests. Int~a

further proposes that a cable' operator that fails to provide this infonnation
proopUy should lose the benefit o~"the inadequate signal notice.

s. we acknowledge that there was sane confusion between the roles and
the t:xs of the RePort and Orrigr regarding the detail required in this initial
notice. 'lhe intent of the May 3, 1993, notice was to infODU broadcast
stations that they may need to resolve a signal del-ivery or copyright liability
problem in order to retain their must-carry rights before June 2, the date on
which cable systems must corrply with the rules regarding ImlSt-carry
obli9<ltions. Thus, we expect cable operators to cooperate fUlly with broadcast
stations so that they are not deprived of the statutorily mandated ll1USt-carry
rights to which they are entitled. Accordingly, cable operators ITDJSt provide
broadcast licensees with the relevant infonnation pranptly. In particular, the
cable operator must provide a detailed description of the reception and over­
the-air signal processing equipnent used, including sketches and a description
of the nethodology used by the cable operator for processing the signal at
issue. This infonnation must include the specific make and roodel nurttlers and
age of all equiprent. 9 In addition, if a cable operator provides neasurements
of signal levels in any fonn other than that specified in the 1992 Act <i..&.a.,
-45 dan for VHF signals and -49 dEm for UHF signals), then it nust provide the
appropriate conversion fonnulas. Since any notice that a station does not
deliver a good quality signal should reflect IreaSUrE!lOOIlts maoo at the cable
system's principal headend, we believe that the neasurement results and the
system's technical specifications should be readily available. Therefore, we
expect. cable operators to reSpond to a request for such~t infonnation
within 3 business days of the request. A cable operator that fails to corrply
with the rules relating to this notification requi~t may be subject to
sanctions by the Corrmission. In addition, any future notices to broadcast
statioos regarding their failure to deliver a good. quality signal shall incluoo
the detailed information specified in the Report and Order.

6 .. INIV and NAB contend that, when treasuring signal strength, a cable
q:Jerai:or should use the sane antenna and receiving equiprent nonnally used by
the cable system to receive and process broadcast signals currently carried.
The cable operator should take these measurements at its designated principal
headend and should use an antenna placed at the sarre height as that currently
used by the cable system to receive broadcast signals.

7. Inte~a disagrees with this position because the Corrmission has
traditionally used free space reception by standard antennas at norrral roof top

8 see 47·C.F.R. § 76.58(d). see also RePOrt and Order at paras. 31,102-
103.

9 ~ Report and Order at para. 103.
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levels to rreasure the availability of broadcast signals. If such standard test
procedures do not indicate an adequate signal strength, then the cable operator
should be able to choose to use a non-standard antenna for the rreasuremants,-
according to Intene:lia. It also states that if the special antenna Sl4'POrtS (
must-carry, then the broadcaster bears the zesponsibility to pay for the -
initial purchase, installation and maintenance of the antEDla and a fair, share'
of the maintenance or required Upgrading of the sqplrt.ing tower .Ir¢ennedia;
further asserts that non-enployees cannot be pennitted to cl.iJIb its towers.'1:p,_
neasure signal strength due to limitations in its insurance policies. N::TA
states that IN'IV and NAB~ to d:>ject. to the use of "inexpensive and nc:n­
professional antennas" instead of the antennas noDllally used to receive local
television signals. N:;TA asserts that the roles do not recpire the use of any
specific antennas nor do they mandate that the rrea.su.retent be taken at a ~

particular elevation. Moreover, it states that, even if a neasurement is taJeen
at a lower height than the system's regular receiving equiprent., those
rreasurerrents can be correlated to the signal strength at a higher elevation.

8. As the statute specifies that a broadcast S'Cation nust deliver a gocxi
quality signal to the princiPal headend of the cable system to be entitled to
must-carry rights,-10 we clarify that the designated principal headerxi is the
awropriate location for such rreasurerents. For broadcast stations currently
received at the designated principal heade:.1'1d and a.JrreI1tly carried on the cable
system, the signal quality rreasurements requLred. by t..'1e 1992 Act. should be made
using the equiprent now used by the cable operator to receive such signals.
For broadcast stations not currently carried on the cable system, to the extent
that the cable operator is able to do so, the signal level shall be detenni.ned
based on treasurements made with generally accepted eqJipneot t..l1at is currently
used to receive sianals of similar frequency range, type or distance frem the
princiPal headend. 11 Where such similarities do not exist or if the
rceasurernents were made at a designated. headen:::i that is not the current
reception location (headend) for the broadcast signals, we exp::ct the cable
operator to follow good engineering practices for the rnea.surarent of the
broadcast signals in question.

9. INIV and NAB state that engineers frem the cable system and
broadcast station should rreet prarptly to resolve any matters regarding
inadequate signal strength and that roth parties should use their best efforts
to resolve signal quality problems. we note that InterMedi..a agrees with this
approach. ,we believe that this statem:mt accurately reflects the camri.ssioo's
intent and decision in the Report and Qrder. 12 It is also consistent with the
clarification of the requirement that cable ~ators respond prorrptly to

10 see section 614 (h) (1) (B) (iii). ~ 47 C.F.R. § 76.55(c) (3).

11 However, cable operators nee::i not errploy extraordina-ry measures or
specialized equipnent when making measurerrents for stations that are not
currently carried.

12 ~ RePOrt and Order at paras. 97, 103.
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inquiries fran affected broadcast stations.13 ~ the parties cannot :reach.
agreement, however, either the broadcaster or the cable ,cperator may seek a
Camti.ssion ruling on the validity of the IIUSt-can:y cl.aiim.

10. '1he petitioners seek clarification that, if adeqJate signal cpl1ity
can be achieved through the use of a higher gain or "nciI:ched" antema, then!!
cable operators should be required to use such an cntema supplied by the ,"
broadcaster. They argue that cable operators sbcu11d nclt be pemitted to refuse
to use equipnent made available to them. N:TA states that neither the Report
and Order nor the rules require cable cperators to use higher gain or "notched"
antennas and that for purposes of making the re<J1i=Ed rmeasurements cable
operators should not be required to invest in suc::p equipIent. InteIMedi.a
believes that, with respect to existing antenna, tie bnoadcaster sOOuld be
responsible for the maintenance of specialty anten:as arrl a fair share of the
maintenance of the S\JFPOrting structure. InteI:M:rl::.a states that it would
pennit a station to provide new or special antennas for the test of its signal
strength, although due to insurance consideratia1S it is unwilli.n9 to allow
non-enployees to cli.Itt> its towers. If such an ante:-..:na proves useful,
Inte~a contends that the broadcaster should be ~ible for any costs
associated with required m::x:li.fications to its faci:..ities ~, cha'1ges to the
~rting structure or consultatio.l1s with prof~ engineers) .

11. In the Report and Order, the Comtission clearly stated that inproved
antennas are among the types of equipnent that the broadcaster may provide to
deliver a good quality signal.14 A cable q:>erator's refusal to permit a
broadcaster to provide this necessary equipnent, e:.ther to make test
rreasurerrents or for the continued a:livery of the tignal, clearly interferes
with a broadcaster's statutorily mandated IWst-::::ar::-j ri9hts and the CCmnission
will take whatever remedial action cieaI:ed awropri-=te in such cases.
Broadcasters shall be responsible for the cost of SJCh specialized antennas or
equiprent. However, cable operators may not shift tile costs of routine
reception of broadcast signals to those stations s:eki.ng nust-carry status.
Accordingly, we believe that it is appropriate to =equ:ire a broadcast station
to pay only for antennas, equiprent and other neecEd improvertents that are
directly related to the delivery of its signal and not to contribute to the

, general maintenance of the cable system's faciliti=s.

12. INIV and NAB argue that, where the cab1= operator is currently
carrying a television station, it should be requir::i to continue to carry the
station while signal quality disputes are :being resolved. In ad:iition, they
state that the station should be permitted to asse:t it:.s channel positioning
rights on June 17, 1993. NCTA rejects the propose: to require continued
carriage until such disputes are resolved :because :.his ilWroach will likely
prolong disputes. InterMedia~s the request :'0 pannit a television
station that has not resolved its signal delivery ;JrobJ.ems to elect its charmel
position on June 17 since channel positioning is a: tbe discretion of the cable
operator until OCtober 6 and this matter can be c:nsidEred in the context of

13 See para. 5, supra.

14 ~ Report and Order at para. 10~.
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resolution of other issues.

13. we believe that it is unlikely that a signal that is currently
carried by a cable system does not ooliver a good ~ity signal to the
principal headend. Thus, we believe that few questions will be raised
regarding the continued carriage of such stations under the cable. system' s June
2, 1993, IlUlSt-cany obligations. M:n:'eover, we note that terA urged the_
camdssion to avoid unnecessaxy line-up c:bames in its request to ~.the :
effective date of the DIlSt-can:y roles. IS Diq:ping broadcaSt signals 'while'
dispUtes are being resolved would lead to greater uncertainty arcong': , '~'-
subscribers . Finally, as indicated above, the local broadcast station. does not
lose its rights even if it does not satisfy the conditions for 1lUst-carty
status on June 2 or June 17, 1993. While a broadcast station that plans to
bear the cost of establishing or maintaining its J1\,1St-carry status may elect a
chanrlel position 00 June 17 in anticipatioo of resolving any proble:ns, it may
also make that rec:;pest when it corrects arr:t problem associated with its signal
delivery (or copyright status), thereby attaining JD.1St-can:y status.

14. The final signal quality clarification soughtby IN'IV and NAB is
that a television ,station that agrees to make signal quality i.nprovements
should be entitled to I1I.1st-carry status en the date the signal is provided to
the cable system. In particular, petitiCXlerS ask the Carmission to state that
stations unable to rectify signal problems by June 2, 1993, do not lose their
carriage or channel positioning rights for the initial three year period.
Int&Maciia argues that a broadcast statien should not have an unliJnited period
to Mfill its obligations to neet the I1IJSt-carry criteria. It proposes that a
station should make the equipnent available within 90 days or lose its nust­
carry status for the ranai.OOer of the three year election period. lCI'A does
not dispUte the contention that a station is entitled to nust-carry status when
it is able to deliver a good quality signal. However, it states that it may
not be feasible to begin carriage of the signal on the date it can be delivered
to the cable system because channel line-ups may need to be changed and
franchise authorities and subscribers must be notified.

15.. We reiterate our clarification that broadcast stations may assert
their carriage and channel positioning rights at any tire so lOrig as they have
not elected retransmission consent. In particular, we note that a:' broadCast
station's ability to deliver a 9000 quality signal may depend on factors that
it cannot. control ~, when a SUfPlier can provide the neededequiprent) .
Therefore, a ti.Ire limit on the exercise of nust-ccU:ry rights is not only
contrary to the 1992 Act. and our rules, but is unrealistic.. However, we:do not
believe that a cable operator can re expected to cooply with a must-carry
station's request for carriage .or channel positioning on 'the first date the
station delivers to the system's principal headend a signal that neets. the
criteria for. must-carry status. 0Jr rules require cable operators to provide
notice of <;hanges in' their channel line-ups to subscribers and affected
stations.16 Thus, we believe that it is awropriate to give cable operators up

15 ~ Order in M"1 Docket No. 92-259, FCC 93-278, released May 27, 1993.

16 see 47 C.F.R. §§ 76.58(a) and 76.309(c) (3) (A) (2).

6

(

(



.'

(

l

to 45 days to begin carriage of such station on :::s requested channel in order
to allow the operator time to cooply with these :o:ification requireroonts .17 .

16. Ccpyright lJXlennification. With respe:t to the notices received by
broadcast television stations regarding copyright i.OOem:rification, IN'lV and NAB
state that cable systems should be required to respond prmptly to a written
~ for the necessary infonnatioo. we ccn::ur and.. coosistent with our
requirem:mts for cable system responses to mattes relating to signal quality,
we expect a cable cperat.or to provide such infoIllEticn within 3 business days
of receipt of the request. Clearly, any cable q:erator that sent a notice to a
broadcast station that it would lose its IWSt-ca=y rights because of cq>yright
liability should have relevant infonnation readi.27 available.

17. Specifically, IN'lV and NAB state that =or stations currently carried
by a cable system, a cable operator should proviee the station with its most
recent form filed with the Copyright Office, det.di..ng the paynent made for
carriage of the given station. The cable operata: also should provide the
number of distant signals previously carried by -::.e ~"'Stan and the order in
which such signals were carried. Furtherm:>re, D~ and NAB contend that the
cable operator should provide a good faith estirra:e of the potential copyright
liability for the next accounting period (July 1 - r::>ecE!rber 31, 1993) that is
associated with carrying the station. For stati:r.s not carried by the cable
system prior to April 2, 1993, INlV and NAB wou.l.C. req.ll.re the cable operator to
provide the broadcast station with a gocd. faith ertimate of the potential
copyright liability for carriage of the station Q:r~ the next copyright
accounting period. In ad:li.tion, the petitioners =s~-t that the station
shoUld receive a copy of the mst recent fonn fi' ed wi.th the Copyright Office
for existing distant signal carriage that details the payrrents made for
carriage of distant signals.

18. OCI'A states that the infonnation soug:::c by IN'lV and NAB are not
required. by the rules, although the Report am O;::ier iIx:licates that' the cable
operator' should provide an estimate of the expec:ed <::epyright liability. 18
Alternatively, Intel:M:rlla asserts that making tiE latest Statenent of .Account
available is a reasonable requi.renent. However,~ arx:i Int~a argue that
scm:f infonnation, such as the order of carriage, is IlJDt always readily
available and the broadcaster has the sarre acc:esE to sources of such
infonnation as the cable operator ~, Teleyis:'on Fact:b::loks or earlier.
copyright filings). MJreover, Inter:M:!dia states -:hat the broadcast station can
make its own calculations of potential copyright l.iahi.lity based on the
reported revenues and signal ccrrplerrents on the mst recent Statenent of
Account.

19. In.the Report and Order, the ConInissi:n determined that it is
awropriate to require a cable operator to provi~ the broadcaster with an

17 The Comnission provided a similar tirre ;:ericd for cable operators to
corrply with an order issued in response to a mus:-carry corrplaint. see 47
C.F.R. § 76.61(a) (4).

18 Report and Order at para. 114.
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estimate of the expected copyright. liability. we do not believe that such
responsibility should be shifted to the broadcaster, even if the cable operator
nust use publicly-available doc\.Znent.s in lieu of its own records. Furthennore, (
we believe that the types of infonnation specified by INlV and NAB are .
consistent with this requirement. 'lhus, we clarify that, at a mini.nun, a cable
operator should provide the infoDnation described here to a broadcast station
that may be required to pay for ~ight indamificatioo to retain its· nust-
carry status. The. cable operator, however, is not required to make legal
judgIrents pertaining to the aIOOUIlt of indemnity involved.

20. IN'lV and NAB also seek a requirement that cable operators be
required to can:y broadcast stations for which they incur copyright liability,
if they fail to provide the required infonnation. -In such instances, the
petitioners argue that stations should not be required. to indemnify cable
operators until such infonnation is received.. Intel:M:rlia objects to this
requirem:mt and observes that to hold the cable operator liable for such
copyright fees is contrary to the 1992 Act. we concur with Inte~a. r under
the 1992 Act, a cable operai~r is no: required to carry a station for which it
incurs copyright liability. Thus, to clarify the rules in this manner
requested by IN'lV -and NAB would go l::eyond the Corrmission's authority. However,
we do have the authority to take ~opriate action against cable operators
that do not conply with our rules. :'herefore, any cable operator not providing
sufficient information to a broadca..c:-: station regarding potential copyright
liability in the required tinely fas:.1ion may be subject to carmission
sanctions.

21. Translator Ownership. Th"IV and NAB indicate that a question has
arisen regarding the use of translators owned by parties other than the
broadcast station with Im.lSt-carry rights to deliver its television signal to
the system's principal headend. Petitioners observe that the Report and Qrder
does not require that the broadcast station own the translator used to deliver
its signal. IntaM:rlia also states t.hat independent ownership of a translator
should not bar its use for delivery of a good quality signal. However,
rntel:Media is concerned that S<:Xl'e translators, which are owned by non-profit
camnmity organizations with limited resources, deliver signals of poor or
inconsistent quality. It believes t.i1at a cable operator should be entitled to
a conmitment from a broadcast statim that it will provide the resources needed
to maintain such translators in gocx::i working order.

22. we do not believe that the ownership of the translator is relevant
to the matter of delivery of a gocx:i quality signal for llU.1st-carry purposes. It
was our intent to provide another op:ion for broadcast stations to meet the
criteria for must-carry status. 'Ihus, we grant the clarification sought by
INlV and NAB in this regard. However, we also concur with Inte~a that the
signal delivered by a translator mus:. consistently provide a signal meeting the
criteria set forth in the statute an:i our rules. Therefore, where necessary, a
broadcast station will be required t:J bear the cost of maintaining the signal

19 See Section 614 (h) (1) (B) (iil. However, a cable operator may not
demand advance payrrent of estimated::opyright fees as a condition for
broadcasts to retain must-carry rigt::.s.
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delivery at the specified level by the translator to retain its JZUSt-carry
status.

23. Accmd.i.rgly, IT IS OODERED pm;uant to sectims 4 (i), 4 (j) and
303 (r) of the Calmmieatioos Act of 1934, as aElXied, 47 U.S .C. 154 (i), 154 (j)
and 303 (r), that the lequest for Declaratory Rul..in:J filed jointly by the
National }ssociation of Broadcasters aM the Associ.atial of Independent
Television Statioos, Inc., IS GR1INTED to the extent specified in this
Clarification Order.

I:>o...-..na R. searcy
secretary
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